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	Policy #

Search and Seizure: 
Residences
	Related Policies:  

Search Warrant Execution; SWAT

	This policy is for internal use only and does not enlarge an employee’s civil liability in any way. The policy should not be construed as creating a higher duty of care, in an evidentiary sense, with respect to third-party civil claims against employees. A violation of this policy, if proven, can only form the basis for internal discipline and/or criminal charges.


	Applicable State Statutes:


	KACP Accreditation Standard:  1.4

	Date Implemented:
	Review Date: 5-13-24


I. Purpose: The purpose of this policy is to direct officers and supervisors with respect to home entries.
II. Policy: The policy of this department is to protect and serve the constitutional rights of all citizens when conducting home entries while balancing the needs of law enforcement in solving crime for the protection of the community.
III. Definitions:
A. Probable Cause (search): Facts and circumstances based upon observations or information that would lead a reasonable law enforcement officer to believe that evidence of a crime exists and that the evidence exists at the place to be searched.

B. Exigent Circumstances Entry: Entry of a dwelling without a warrant due to some existing emergency that would not allow an officer time to get a warrant.
C. Search Incident to Arrest: A search of the arrestee and their immediate area of control that is allowed whenever a custodial arrest is made.
D. Consent: The voluntary granting of permission for an officer to enter an area that is protected by the Fourth Amendment by a person who has a reasonable appearance of authority over that area.
E. SWAT Dynamic Entry: The utilization of a special team (e.g., SWAT, ERU, etc.) when executing a high-risk warrant (that which meets high-risk matrix criteria) entering to control a barricaded subject or similar high-risk event.
IV. Procedure: At the outset, officers are directed that there are only three lawful methods upon which they may enter a person’s dwelling. These methods include a warrant (arrest or search, with differing rules for each), exigent circumstances, or consent. 
A. Risk Assessment Matrix: Unless exigent circumstances exist, officers shall compile a risk assessment matrix prior to planning any entry of homes or other buildings.
B. Officer Identification: Officers/detectives should be clearly identified as law enforcement officers to include but not be limited to police jackets, ball caps, wrist bands, patches, and badges. It is recommended that tactical vests have police marked on the front and back. Tactical vests should also have a badge and name tag. Law enforcement officers executing a no-knock warrant are to be equipped with clearly visible insignia on any protective equipment or clothing that clearly identifies the name of the agency that employs the members of the special weapons and tactics team or special response team.     

C. Knock and Announce: Prior to considering a forced entry into a dwelling, officers must knock at the entrance and announce their identity and purpose. 
1.  Officers must wait a reasonable time before making entry after the knock and announcement. In determining how long an officer must wait before forcing entry following the knock and announcement, officers should consider the nature of the item sought and how long it would take to destroy the item. 
D. 
Issuance of No-Knock Entry Warrant: No arrest warrant or search warrant shall be issued authorizing entry without notice unless the court finds by clear and convincing evidence that:

1. Crime

a. The crime alleged is a crime that would qualify a person, if convicted, as a     violent offender under KRS 439.3401.
b. 
The crime alleged is a crime designated in KRS 525.045 (Terrorism), 527.200 (Use of a Weapon of Mass Destruction in the First Degree), 527.205 (Use of a Weapon of Mass Destruction in the Second Degree),  527.210 (Use of a Weapon of Mass Destruction in the Third Degree). 
2. Evidence

a.
 
The evidence sought may give rise to the charge of a crime that would qualify a person, if convicted, as a violent offender under KRS 439.3401. 

b. 
The evidence sought may give rise to a charge of a crime designated in KRS 525.045 (Terrorism), 527.200 (Use of a Weapon of Mass Destruction in the First Degree), 527.205 (Use of a Weapon of Mass Destruction in the Second Degree), or 527.210 (Use of a Weapon of Mass Destruction in the Third Degree).
3. As established by facts specific to the case, giving notice prior to entry will endanger the life or safety of any person and result in the loss or destruction of evidence sought that may give rise to a charge of a crime that would qualify a person, if convicted, as a violent offender under KRS 439.3401 or may give rise to a charge of a crime designated in KRS 525.045 (Terrorism), 527.200 (Use of a Weapon of Mass Destruction in the First Degree), 527.205 (Use of a Weapon of Mass Destruction in the Second Degree), or 527.210 (Use of a Weapon of Mass Destruction in the Third Degree).

4. The law enforcement officer seeking the warrant has obtained the approval of his or her supervising officer or has the approval of the highest-ranking officer in his or her law enforcement agency.

5. 
The law enforcement officer seeking the warrant has consulted with the commonwealth's attorney or county attorney for the jurisdiction for which the warrant is sought or with an assistant commonwealth's attorney or assistant county attorney for the jurisdiction for which the warrant is sought.

6. 
The law enforcement officer seeking the warrant discloses to the judge, as part of the application, any other attempt to obtain a warrant authorizing entry without notice for the same premises, or for the arrest of the same individual.
E. 
Time of Entry: The warrant authorizes that the entry without notice occur only between the hours of 6:00 a.m. and 10:00 p.m. except in exigent circumstances where the court makes the findings set forth in subsection (a) and (b) above and the court further finds by clear and convincing evidence that there are substantial and imminent risks to the health and safety of the persons executing the warrant, the occupants of the premises, or the public that justify the entry without notice occur during other hours designated by the court.

F. 
Judge's Signature on Warrant: If the warrant is not issued electronically pursuant to KRS 455.170, the warrant includes the legibly printed name and signature of the judge. 

G. 
No-Knock Warrant Execution: A warrant allowing entry without notice shall be executed by law enforcement officers who are members of a special weapons and tactics team or special response team, or another established team or unit trained and tasked with resolving high-risk situations and incidents, who have received appropriate training in the execution of arrest and search warrants authorizing entry without notice. 
1. 
In counties having a population of less than ninety thousand (90,000), when, after reasonable inquiry by the law enforcement officer seeking the warrant, members of the special weapons and tactics team or special response team are not available to timely execute the warrant and the court finds by clear and convincing evidence that the risks to the health and safety of the persons executing the warrant, the occupants of the premises, or the public are greater if the warrant is not timely executed, the court may approve the execution of the warrant without members of a special weapons and tactics team or special response team. 

H. 
Law Enforcement Officers Executing No-Knock Warrant Equipment: Law enforcement officers executing a no-knock warrant are to be equipped with body-worn cameras, or, in counties having a population of less than 90,000, equipped with other audio-visual or audio recording devices issued by the government, and shall record the entirety of the execution of the warrant with a recording device that meets the requirements of this paragraph.

1. 
Law enforcement officers executing a no-knock warrant are to be equipped with clearly visible insignia on any protective equipment or clothing that clearly identifies the name of the agency that employs the members of the special weapons and tactics team or special response team. 

I.  Other Required Personnel On-Site for Execution of No-Knock Warrant:
1. 
A warrant allowing entry without notice shall be executed in the presence of a uniformed law enforcement officer. 

2. 
A warrant allowing entry without notice shall be executed with a certified or licensed paramedic or emergency medical technician in proximity and available to provide medical assistance if needed.
J.
Change of Condition: If there is a change of condition that reduces the level of threat under the risk assessment matrix and removes the need for a no-knock entry, the normal knock and announce procedures should be followed. (Should notify communications and document in report.)
K.  Arrest Warrant, Felony, or Misdemeanor: An officer may enter the home of the subject of an arrest warrant in cases where the officer also has reasonable suspicion to believe the subject is home.
1. Knock and Announce Rules Apply

2. Search Incident to Arrest

a. Officers may, after the subject is arrested, search the room where the subject was arrested. 
b. Officers may conduct a protective sweep in conjunction with an arrest, limited to those places where a person could be, in cases where the officers have reasonable suspicion to believe someone else on the premises poses a danger to the officer.

3. Officers must obtain a search warrant before entering the residence of a third party in order to search for the subject of an arrest warrant unless exigency or consent exists.

L. 
Search Warrants: Officers must have probable cause to believe that evidence of a crime exists and must have probable cause to believe it will be located at the place to be searched.
1. Knock and Announce Rules Apply: All necessary and reasonable force may be used to effect an entry into any building or part thereof to execute a search warrant if, after verbal notice or a good faith attempt at verbal notice by the officer executing the warrant that states the officer’s authority and purpose the officer may enter without delay:

     a. He or she is refused admittance;

      b.The person or persons on the premises refuse to acknowledge the verbal         notice or the presence of persons inside the building is unknown to the officer; or
      c. The building or property is unoccupied.
2. The search warrant itself must particularly describe the place to be searched and the items to be seized.
3.    The scope of a search warrant is limited by information (e.g., information developed indicates that items are stored in a specific location). Scope may also be limited by the size of the item (e.g., if looking for a stolen piano, one would not open a bureau drawer).
4. All search warrants must be executed in a reasonable manner.

a. Search warrants shall be executed within a reasonable time of issuance.  
b. If the search warrant is related to the search for alcoholic beverages held in violation of the law, the search warrant must be executed immediately.
c. Search warrants may be executed at any reasonable time. 
d. An inventory of all items seized shall be compiled by two officers and a copy shall be left at the scene.
e. A duplicate copy of the warrant shall be left with any person from whom items are seized, or if no one is present, a copy shall be left in a conspicuous place at the residence.

5. 
Detention and Search of Persons on the Premises: When executing a search warrant, the officer may reasonably: 
a. 
Detain: Officers may detain any person who is present at the scene of a residence where officers are executing a search warrant.  Where officers are executing a dangerous search warrant, all persons present may be handcuffed while officers conduct their search.  If at any time it is determined that the person restrained in handcuffs is not dangerous, the handcuffs should be removed. Officers must be able to articulate the dangerous circumstances present that justified the handcuffing. This does not apply to commercial businesses.
b.
Frisk: When the officer has reasonable suspicion, based upon specific facts, to believe that the individual present is armed and poses a threat.
c.
Search: To prevent the disposal or concealment of any item particularly described in the warrant where there is probable cause, based upon specific facts, to believe that the person to be searched is in possession of said item.
6.   Plain View Seizure: Officers may seize, without a warrant, items of evidence        and contraband that are in plain view subect to the following conditions:
 
a. Officer must be lawfully located in an area protected by the 4th Amendment when an officer lawfully sees  the item in plain view. Officer must immediately have probable cause to believe the item is evidence or contraband without making any further search. The officer must have lawful right of access to the item itself.
b. Any movement or manipulation to determine if the item is evidence or contraband will constitute a “further search” and invalidate the plain view seizure.The finding of the evidence need not be “inadvertent.”
M. Consensual Entry: Officers may enter a dwelling based upon the knowing and voluntary consent of a person who appears to have authority over the premises.

1. Consent must be voluntary and knowingly made. Consent given by juveniles will receive additional scrutiny by the court, including evaluation of the juvenile’s age, maturity, background, education, and juvenile justice experience.
2. Consent does not need to be in writing, but written documentation or recording will assist officers in proving that the consent was voluntary.

3. Officers may not enter a dwelling in a case where a co-occupant is present and objecting to the entry.

4. The scope of a consensual entry and search rests with the consenting party, who controls both how long the entry and search may last, as well as what locations within the dwelling may be searched.

N. Exigent Entry: An officer may enter a dwelling based on emergency circumstances with probable cause when any of the following circumstances exist:

1. Hot pursuit of a fleeing felon.

2. Misdemeanors do not categorically qualify as an exigent circumstance for purposes of warrantless home entry.
3. Invoking the exigent circumstances exception to enter a home “should rarely be sanctioned when there is probable cause to believe that only a minor offense” has been committed. 

4. “The flight of a suspected misdemeanant does not always justify a warrantless entry into a home.” In some cases, it will but those must be justified by something more than simple flight from apprehension. The seriousness of the crime, the nature of the flight, and surrounding facts need to be taken into consideration. 
5. Imminent destruction of evidence for any crime which is a jailable offense.
6. Need to prevent a suspect’s escape.

7. Risk of danger to police or others inside or outside the dwelling.

8. Officers may enter a dwelling without a warrant when they have an objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such an injury.

9. Once exigency has ended, officers should secure the scene and obtain a search warrant.

10. The fact that an area is a crime scene does not create automatic exigency. There is no crime scene exception to the warrant requirement.

O. SWAT Dynamic Entry: The determination as to whether a SWAT dynamic entry is necessary is done through the completion of a risk assessment matrix.
1. 
Due to the nature of executing this SWAT high-risk entry, extreme care must be utilized in order to ensure that only the proper residence is entered. When considering the use of a SWAT dynamic entry, the following precautions must be followed:

a. A supervisor must be present and take responsibility for reviewing and approving the warrant as well as the affidavit prior to the execution of the warrant.

b. If utilizing an informant for a narcotics purchase, an investigator must ensure that the informant has been observed at all possible times.

c. The officer supervising the special team will conduct a drive-by of the location with the lead investigator using the legal description on the warrant to locate the residence to ensure that the residence to be entered is verified with the warrant. If any discrepancies exist or if the house cannot be located by the description on the warrant, the warrant shall not be served.

d. Prior to execution of the warrant, all available databases will be checked (telephone, electric, real estate, etc.) to ensure that the residence matches the suspect of the investigation.

e. A written operations plan will be prepared identifying the specific mission for the team, intelligence considered, a description of the targeted subjects and location, and the specific tasks assigned to each member of the entry team.

f. The lead investigator will accompany the special team during the execution of the warrant and direct officers to the doorway of the residence to ensure that the correct residence is entered.

g. Upon completion of the operation, photographs of all entryways into the building shall be taken to document both damage and lack of damage.

� Horton v. California, 496 U.S. 128 (1990).








PAGE  
1
©2024 Legal & Liability Risk Management Institute.

Reprinting of this document is prohibited without license from LLRMI.

http://www.llrmi.com


